IT 98-0004-GIL 01/08/1998 WITHHOLDING

General Information Letter: Response to question re wthholding on enpl oyee
residing and working in Florida.

January 8, 1998
Dear :

This is in response to your fax dated January 7, 1998 in which you request a
formal letter ruling. Departnent of Revenue ("Departnent”) regulations require
that the Departnent issue only two types of letter rulings, Private Letter
Rulings ("PLRs") and Ceneral Information Letters ("G Ls"). PLRs are issued by
the Departnment in response to specific taxpayer inquiries concerning the
application of a tax statute or rule to a particular fact situation. A PLR is
bi nding on the Departnent, but only as to the taxpayer who is the subject of the
request for ruling and only to the extent the facts recited in the PLR are

correct and conplete. G Ls do not constitute statenments of agency policy that
apply, interpret or prescribe the tax laws and are not binding on the Departnent.
For your general information we have enclosed a copy of 2 IIl. Adm Code Part

1200 regarding rulings and other information issued by the Departnent.

Al t hough you have requested a formal letter ruling, the Iimted information you
have provided requires that we respond with a general information letter.

In your request you st at ed:

W have a client who works and lives in the state of Florida. They own a

corporation, located in the state of Illinois, from which they draw a
salary. Qur client does not file a personal income tax return in the state
of Illinois and also does not withhold Illinois income tax on the salary.

W feel this scenario is correct.
W would like a former letter ruling, code section of the law, etc. to

support our thinking. Please fax us this information as soon as possible so
we can have sonething in our files.

Department Analysis

Il1linois Income Tax Act ("II1TA") 8302(a) states "[a]ll itens of conpensation paid
in this State (as determ ned under Section 304(a)(2)(B)) to an individual who is
a nonresident at the tinme of such paynent and all itens of deduction directly
all ocable thereto, shall be allocated to this State." Section 304(a)(2)(B)
defines conpensation paid in Illinois to be:

(i) The individual's service is perfornmed entirely within this State;
(ii) The individual's service is performed both within and without this

State, but the Service performed without this State is incidental to the
i ndividual's service perforned within this State; or



(iii) Some of the service is perfornmed within this State either the base of
operations, which the service is directed or controlled is within this
State, or the base of operations or the place from which the service is
directed or controlled is not in any state in which sonme part of the service
is performed, but the individual's residence is in this State. Begi nni ng
with taxable years ending on or after Decenmber 31, 1992, for residents of
states that inpose a conparable tax liability on residents of this State,
for purposes of item (i) of this paragraph (B), in the case of persons who
perform personal services under personal service contracts for sports
performances, services by that person at a sporting event taking place in
Il1linois shall be deened to be a performance entirely within this State.

Thus, so long as all of a nonresident's services occur outside of Illinois, he or
she does not receive conpensation paid in Illinois as defined by 8304(a)(2)(B).

Section 701(a) of the Il TA states that w thholding taxes is required of:

(a) In GCeneral. Every enployer maintaining an office or transacting
business within this State and required under the provisions of the Internal
Revenue Code to wthhold a tax on:

(1) conpensation paid in this State (as determned under Section
304(a)(2)(B)) to an individual...

Accordingly, while this is not a formal letter ruling, the Il TA does not tax the
compensation of a non-resident who performs no services within Illinois, nor
require the w thhol ding of taxes on such conpensati on.

If you have additional questions please feel free to contact ne at the above
addr ess.

Si ncerely,

Charl es E. Matoesi an
Staff Attorney
| ncome Tax Division



